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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

DEREK CHARLES O'CONNELL,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

NOS. 46846-2019 & 46847-2019
BANNOCK COUNTY NOS.
CR-2018-3021 & CR-2018-8138
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In these consolidated cases, Derek Charles O'Connell appeals from the judgment entered
in Bannock County Case No. CR-2018-3021, sentencing him to seven years, with two years
fixed, for possession of oxycodone and methamphetamine, and from the judgment entered in
Bannock County Case No. CR-2018-8138, sentencing him to a concurrent term of seven years
with two years fixed, for an additional count of possessing methamphetamine.

On appeal,

Mr. O'Connell asserts that the district court abused its discretion by imposing sentences that are
excessive under the circumstances, and by denying his requests for probation or retained
jurisdiction.
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Statement of the Facts and Course of Proceedings
On March 12, 2018, while he was on probation in an unrelated case, Mr. O'Connell was
found with methamphetamine and oxycodone on his person, and in CR-2018-3021, the State
charged him with two counts of possession of a controlled substance and alleged him to be a
persistent violator. (46946 R., pp.13, 43, 45.) Pursuant to a plea agreement, Mr. O'Connell pled
guilty to the drug charges, the State dismissed its persistent violator allegation, and the district
court conditionally released Mr. O'Connell to participate in the Bannock County's mental health
court diversionary treatment program. (46946 R., p.81; Tr., p.19, Ls.4-18, p.26, Ls.8-22.) On
July 7, 2018, while a participant in the diversionary program, Mr. O'Connell was again found
with methamphetamine; as a result, he was dismissed from the program and the State filed a new
case, CR-2018-8138, charging him with an additional count of possessing a controlled substance,
and again alleged him to be a persistent violator. (46947 R., pp.IO, 37, 39.)
Pursuant to another agreement with the State, Mr. O'Connell pled guilty to the new drug
charge, 1 with the State dismissing the persistent violator enhancement, and promising to make a
recommendation at sentencing for no more than retained jurisdiction and a rider. (Tr., p.9, Ls.820, p.34, Ls.14-18.) At that hearing, Mr. O'Connell also admitted that he was terminated from
the diversionary program for violating the program rules, including incurring the new drug
possession charge. (Tr., p.17, L.11 -p.18, L.10.) Mr. O'Connell's two cases were combined for
the sentencing hearing, at which the State recommended retained jurisdiction and Mr. O'Connell
asked for probation.

(Tr., p.13, L.6 - p.28, L.5.)

The district court disregarded both

recommendations and sentenced Mr. O'Connell to serve concurrent prison terms of seven years,

1

The parties' agreement also included probation violation allegations m Mr. O'Connell's
unrelated DUI cases.
2

with two years fixed, on each count. 2 (Tr., p.29, Ls.1-22; 46946 R., p.121; 46947 R., p.96.)
Mr. O'Connell timely appealed his judgments of conviction in both cases. (46946 R., p.125;
46947 R., p.100.)

ISSUE
Did the district court abuse its discretion by imposing excessive sentences and by declining to
place Mr. O'Connell on probation or retaining jurisdiction?

ARGUMENT
The District Court Abused Its Discretion By Imposing Excessive Sentences And By Declining
To Place Mr. O'Connell On Probation Or Retaining Jurisdiction
The appellate court reviews the district court's sentencing decisions for an abuse of
discretion. State v. Miller, 151 Idaho 826, 834 (2011). The relevant inquiry is: whether the trial
court correctly perceived the issue as one of discretion; whether the trial court acted within the
boundaries of its discretion and also consistently with the legal standards applicable; and whether
the trial court reached its decision by an exercise of reason. Id. The appellate court reviews the
length of a defendant's sentence under the above abuse of discretion standard. State v. Oliver,
144 Idaho 722, 724 (2007). A sentence is excessive, representing an abuse of discretion, if it is
unreasonable "under any reasonable view of the facts." State v. Strand, 13 7 Idaho 457, 460
(2002); State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). A sentence is reasonable if it
appears necessary to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation, or retribution. State v. Lundquist, 134
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Mr. O'Connell timely filed Rule 35 motions in both cases which the district court denied.
(46946 R., pp.133, 137; 46947 R., pp.109, 114.) The record indicates that no new or additional
information was presented, and in accordance with the requirement of State v. Huffman, 144
Idaho 201, 203 (2006), the denial of Mr. O'Connell's Rule 35 motions are not issues raised on
appeal.
3

Idaho 831, 836 (2000). Where a defendant challenges his sentence as excessively harsh, the
appellate court will conduct an independent review of the record, giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest.
Miller, 151 Idaho at 834.
In addition to the considerations above, where a defendant's mental condition is a
significant issue, "Idaho Code Section 19-2523 requires that the sentencing judge also weigh that
mental condition as a sentencing consideration." Miller, 151 Idaho at 834. (Emphasis added.)
Although a defendant's mental health is only one of the factors that must be considered and
weighed by the court at sentencing, the record must show the court adequately considered the
substance of the factors when it imposed the sentence. Id. at 828; State v. Strand, 137 Idaho 457,
461 (2002).
In determining whether to place a defendant on probation or instead to send him to
prison, Idaho Code § 19-2521 requires that the district court not impose a prison sentence
"unless, having regard to the nature and circumstances of the crime and the history, character
and condition of the defendant, it is of the opinion that imprisonment is appropriate for
protection of the public ... " LC.§ 19-2521 (emphasis added). Additionally, when the district
court imposes a prison sentence, it has the discretion to retain jurisdiction. See I. C. § 192601 (4). The primary purpose ofretaining jurisdiction is to afford the trial court additional time
for evaluation of the defendant's rehabilitation potential and suitability for probation. State v.
Jones, 141 Idaho 673, 677 (Ct. App. 2005). The sentencing court's refusal to retain jurisdiction
is not an abuse of discretion if the court already has sufficient information upon which to
conclude that the defendant is not a suitable candidate for probation. Id.
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At the time of his sentencing, Mr. O'Connell was

(PSI, p.3.) He

had been diagnosed and medicated for severe depression, bipolar disorder, and anxiety significant mental health conditions with which he had struggled since his teens. (PSI, pp.1 7,
35.) He also had an addiction stemming from his teenage years, when he began excessively
using alcohol his senior year in high school.

(PSI, p.59.)

He experimented with other

substances, but alcohol had remained his drug of choice, notwithstanding his current offenses.
(PSI, pp.29-31.)
Mr. O'Connell had been in an out of treatment for his substance abuse, and continues to
struggle with his addiction.

(See PSI, p.31.) In 2011, he completed an inpatient treatment

program in Pocatello. (PSI, p.20.) He also succeeded on his rider in 2016, and remained sober
for the next eighteen months, until he was hit by a car in 201 7 and given pain medication. He
started drinking and using methamphetamine again. (PSI, p.20.) Following his arrest in July of
2018, he completed the SHARE Program at the Bannock County Jail, twice, and worked as a jail
trustee. (PSI, p.20.) Mr. O'Connell has acknowledged he will always be an addict, and while
recovery has remained largely elusive, he continues to actively participate in treatment and has
hope for living a sober, productive life. (PSI, pp.20, 40.)
Regarding his recent failure in the mental health court program, Mr. O'Connell explained
to the district court that at the time of his release in July of 2018, he was unprepared for the
opportunity and had no good plan to succeed. (Tr., p.19, L.7 - p.20, L.11; PSI, p.21.) However,
by the time of his sentencing three months later, Mr. O'Connell had developed a solid recovery
and maintenance plan, and had a safe and sober place to live. (PSI, p.21.) As he explained to the
district court, he had gained the confidence and the positive perspective he needed to move
forward and face the underlying mental health issues he had been so hesitant to address before.
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(PSI, p.21.) He was now prepared to work his addiction-recovery program and had already
identified treatment options in the community; he was already working his recovery through the
programs at the jail.

(Tr., p.19, L.7 - p.21, L.18; PSI, pp.21, 22.)

Consistent with his

explanation, the GAIN assessment recommended intensive outpatient treatment and a sober
support for Mr. O'Connell. (PSI, pp.40-41.)
Unlike the person who had quickly relapsed in July of 2018, the Mr. O'Connell that
appeared before the district court for sentencing was medicated and more stable, with six months
of sobriety, and as he told the district court, he was now able to visualize a future. (Tr., p.19, L.7
- p.21, L.18; PSI, p.22.) Mr. O'Connell fully acknowledged he had "messed up big time" and
took full responsibility for those actions. (PSI, p.22.) However, he implored the district judge to
grant him another chance at rehabilitation in the community, so that he could continuing working
on his mental health, finish school, and obtain productive employment. (Tr., p.19, L.7 - p.20,
L.11; PSI, p.22.)
In light of these circumstances, particularly his addiction and potential for overcoming
that addiction, and taking into account his underlying mental health issues, the district court's
decision to sentence Mr. O'Connell to seven years, with two years fixed, for possessing
controlled substances, without granting probation. or retaining jurisdiction, was unreasonably
harsh.
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CONCLUSION
Mr. O'Connell respectfully requests that in both of his cases, this Court vacate his
sentences and remand his cases to the district court with instructions that the district court
impose less severe, reasonable sentences, and also that it retain jurisdiction or place him on
probation.
DATED this 8th day of October, 2019.

I sf Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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